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D. STATEMENT OF THE CASE

Cn August znd, 2016, tha justice's of a special Cepartment of
Gepartiient of washington suprene court unanimously consicersd this matter
anG agresd to trensfer the matter to Washington court of appeals
aivision two withcut giving Apcellent or that court any reascn why
tne treansfer is necessary or wiaat the justice's considered as an
result. (8ze wW.S.Ct., Order). Prior to this transaction, The
wasnington court of agpeals (WCOA) Order dated August 24 tn, 2015; dic
nct frame tne Order with what it intenc to reguire cf the washington
superior court, these Order's are too vacue to urnderstand of what action
should be taksn. iMarch 14th, 2017, unpuklished opinion appear to ke
the szne as August 24th, 2015, and August 24th, 2015, Order's menticned
above. Tne justice's cf WC03, by tneir own admission agree that tne
cocurt cid not framne its order and it speculated its interpretation,

thus, tnis Order cannot te enforced., iiarch 14, 2017.

varch 14, 2017, Order is toc vague to understand what action shculd ce
taking uncer Crk 7.3(c)., tnis unpuclishec opinion cannct be
enforced.
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inis acticn for discrsticnary revisw 1s sougsht on the error's
whethier the court finds, 'crcbaple or oovious errcr's'. The facts of this
case, Go however, raguire a vertex mto tiie reasonablaness of the wlla's
intergretaticn of the 'unframed Ordé" of 2ugust 24, 2015, of that court.
Every oroer granting an injuncticn, raétrair;ing order a2 saculd in
criminal cases shall set forth the reascn for its issuance; shall ce
specific in terms; srnall dascrice in reascnaicle detail. The w(COA's
uaguolished opinicon is based ugen its own interprstaticn cf what it
assure the 'Order' intends. It is a well-estaclisned rule that a
Bvague" order .:ay not pe enfcrced. Congress resgonded by reguiring a
faGeral court's to fraus its ordsers so that wicss wic xust cbey tism will
know what the cowrt intands to reguire and what it ssans to forpid, Decause
the cecrse of tne District Court wasz nobt s¢ fruwwd, it cannct stanc.,

guoting, 774 F. 3d 935 Sth Cir. 2014:, Inst. of Cetacean Research v.

Sea Sheyhera Canservation Soc'y., 4 "vague order may not be enforced,
citing, Int'l Laxgstoreren's Ass'n, (ccal 1291 v, Phila. Marine Trade

ass'n, 389 U.S. 64, 76, 88 S. Ct. 201, 19 L. Ed. 23 236, jucgment founded

ugon a decree too vague te be understocd. Thils court should grant
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witn 'Rule, Cr2 7.6(c) (1}, Ageellant is entitled to a hearing cased upen

the concize statament cf the facts and grounds toe motion was sasaed on.
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In any evens, tn2 error woeuld rencer furtner procesdings useless,
pecause ageellant will e degrived cf a remsdy uocn thz grounds sat out
in 'gule, CrRk 7.8(c)(1),' a finding bassd uzon those grounus, amd
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State v. Rohrich, 149 wWn. 24 £47, 654, 71 P. 2d 638 (2003).

F. CONCLUSION

wnis couct snouluw accept review Icr the fe4asons

1)

3 et P 3 - T e - - & g gy - - topseom B T 3 o
indicated in Part E and act eanfcrces the wCoa's unpulzlicned

ocinion as 1t is cased upon assuagtion and sessculation on
an interpretation cf uninteiligent, vague orisr. Tnis court
should alsc grant appellant His relief szet out in &His dotion

and deaorandusn in Suggort of fis moklion to Cismiss,

Executed this 11th, day of April, 2017, in the County of Walla
walla, Washington.
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No. 49447-7-11

and place for hearing and directing the adverse party to appear and show cause why the relief
asked for should not be granted.” CrR 7.8(c)(3).

Here, the superior court initially transferred Rouse’s motion to this court, but the court
rejected the transfer and sent the motion back to the superior court. At that point, the superior
court apparently ordered a hearing on the motion. The superior court’s order is not in the record,
so we cannot determine whether the order contained the show cause language required in CrR
8.3(c)(3). But a hearing did take place and that hearing addressed Rouse’s motion.

At the hearing on Rouse’s CrR 7.8(b)(4) motion, the superior court asked the State “do
we have subject matter jurisdiction?” in order to determine whether Rouse’s requested dismissal
for lack of subject matter jurisdiction should be granted. Report of Proceedings at 9. Although
the court did not frame its question using “show cause” language, we hold that the superior court
sufficiently required the State to show cause why Rouse’s motion should not be granted. And
the State responded that there was subject matter jurisdiction under article IV, section 6 of the
Washington Constitution and RCW 2.08.010, which both give the superior court jurisdiction
over any criminal proceeding that amounts to a felony.

Accordingly, we hold that the superior court complied with the requirements of CrR
7.8(c) by holding a hearing and asking the State why granting Rouse’s motion for dismissal was
not warranted.

B. RIGHT TO ATTEND THE HEARING

Rouse argues that the superior court denied his right to be present at the hearing, which

prejudiced him by limiting his ability to present documents and evidence. He also argues that

the superior court acted arbitrarily and capriciously and in bad faith because Rouse had
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CALVINNORMAN ROUSE. ORDER REJECTING TRAN
Patitioner

On August 1820135, this court reccived an August 17, 2013 Pierce County Superior
fy L

Court erder purporting to transter Calvin Norman Reuse’s August 17, 2013 CrR 7.8 motion

&S

under cause o, 02-1-02929-1 1o this court for constderution as a personal rostraint petition under

CrR 7.8:¢)2y. The Oling duted August 17, 2013, however, is a letler concerning previous
Rouse tited with copies of other documents Rouse purports to bave filed. no

taCrR 78

maotions
motion. Because the Auzast 17, 2013 fling is not a CrR 7.8 motion and the superior court did
er motion or the subsequent motion to dismiss the carlier mouon that Rouse

waelior

not transicr the carlie

mentions in his letter, this transter is not proper.

Accordingly. it s hereby
J and the matter s returned to the

ORDERED that the order trunsterring is rej
CrR 7.8

Cletscd™ 2015,
g ¢

superior court for turther action.

DATED this 724D dayv or

Judge

Chief

Calvin Norman [“ atse
Pierce County C]

County Cause l\H‘) 02-1-
Kathleen Precto "
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Washington State
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Division Two

March 14, 2017

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION 11
STATE OF WASHINGTON, No. 49447-7-11
Respondent,
v. UNPUBLISHED OPINION
CALVIN NORMAN ROUSE, JR.,

Appellant.

Maxa, A.C.J. — Calvin Rouse pleaded guilty to second degree murder in 2003 and is
serving a 340 month sentence. In 2015, he filed in superior court a motion to dismiss his
conviction for lack of subject matter jurisdiction under CrR 7.8(b). Rouse appeals the superior
court’s denial of his motion.

We hold that (1) the superior court properly followed the procedures outlined in CrR
7.8(c) at the motion hearing because it required the State to show cause why Rouse’s requested
relief should not have been granted, (2) the superior court did not deny Rouse’s right to be
present at the motion hearing because Rouse was present by telephone, and (3) the law under
which Rouse was charged (RCW 9A.32.050) was not void for failure to comply with article II,
section 18 of the Washington Constitution because the law as passed by the legislature contained
the necessary enacting clause. Accordingly, we affirm the superior court’s denial of Rouse’s

motion to dismiss for lack of subject matter jurisdiction.
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FACTS

On August 25, 2003, the State charged Rouse by amended information with second
degree murder. The information cited RCW 9A.32.050, the statute on second degree murder.
Rouse pleaded guilty and was sentenced to 340 months in prison. Rouse filed a direct appeal.
This court affirmed his conviction in an unpublished opinion filed in November 2004. State v.
Rouse, noted at 124 Wn. App. 1015, 2004 WL 2650995, at *1.

On June 11, 2015, Rouse filed a postconviction motion to dismiss in superior court for
lack of subject matter jurisdiction. He argued that the superior court did not have jurisdiction
because the laws under which he was charged did not include the necessary enacting clause. The
superior court ultimately ordered the transfer of Rouse’s motion to this court as a personal
restraint petition (PRP). However, this court rejected the transfer and ordered the matter back to
the superior court for further action under CrR 7.8(¢).

On October 16, 2015, the superior court heard argument on the motion to dismiss for lack
of subject matter jurisdiction as well as two other motions not at issue in this appeal. Rouse
appeared by telephone. He initially objected to not being at the hearing in person. But after
some discussion the hearing continued. The superior court asked the State whether the court had
subject matter jurisdiction. The State responded that there was jurisdiction under article IV,
section 6 of the Washington Constitution and RCW 2.08.010. The superior court then denied
Rouse’s motion to dismiss for lack of subject matter jurisdiction.

Rouse appeals.
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ANALYSIS
A. PROCEDURE ON CRR 7.8 MOTION

Rouse argues that the superior court violated the procedure set out in CrR 7.8(c)(3) by
failing to order the State to show cause why Rouse’s requested relief should not be granted.! We
disagree.

CrR 7.8 allows for relief from a judgment or order for certain reasons, which are listed in
CrR 7.8(b).2 Under CrR 7.8(b)(4), one of the grounds for relief is that the judgment is void. A
judgment is void if it is entered by a court which lacks subject matter jurisdiction. State v.
Reanier, 157 Wn. App. 194, 200, 237 P.3d 299 (2010). We review a superior court’s ruling on a
CrR 7.8 motion for abuse of discretion. State v. Robinson, 193 Wn. App. 215,217,374 P.3d 175
(2016). The superior court abuses its discretion when its decision is manifestly unreasonable or
is based on untenable grounds or reasons. Id. at 217-18.

CrR 7.8(c) outlines the procedure for handling a motion for relief from judgment. The
superior court shall transfer the motion to this court unless the superior court determines that the
motion is not barred by RCW 10.73.090 and either the defendant has made a substantial showing
that he is entitled to relief or resolution of the motion will require a factual hearing. CrR

7.8(c)(2). If the superior court does not transfer the motion, “it shall enter an order fixing a time

' Rouse also argues that the superior court erred in transferring his motion to this court. But this
court already corrected any error by rejecting the transfer. Therefore, we do not address this
argument.

2 Rouse also references CR 60(b) in his opening brief. But he does not explain how a civil rule
could apply to his criminal conviction.
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and place for hearing and directing the adverse party to appear and show cause why the relief
asked for should not be granted.” CrR 7.8(c)(3).

Here, the superior court initially transferred Rouse’s motion to this court, but the court
rejected the transfer and sent the motion back to the superior court. At that point, the superior
court apparently ordered a hearing on the motion. The superior court’s order is not in the record,
so we cannot determine whether the order contained the show cause language required in CrR
8.3(c)(3). But a hearing did take place and that hearing addressed Rouse’s motion.

At the hearing on Rouse’s CrR 7.8(b)(4) motion, the superior court asked the State “do
we have subject matter jurisdiction?” in order to determine whether Rouse’s requested dismissal
for lack of subject matter jurisdiction should be granted. Report of Proceedings at 9. Although
the court did not frame its question using “show cause” language, we hold that the superior court
sufficiently required the State to show cause why Rouse’s motion should not be granted. And
the State responded that there was subject matter jurisdiction under article IV, section 6 of the
Washington Constitution and RCW 2.08.010, which both give the superior court jurisdiction
over any criminal proceeding that amounts to a felony.

Accordingly, we hold that the superior court complied with the requirements of CrR
7.8(c) by holding a hearing and asking the State why granting Rouse’s motion for dismissal was
not warranted.

B. RIGHT TO ATTEND THE HEARING

Rouse argues that the superior court denied his right to be present at the hearing, which

prejudiced him by limiting his ability to present documents and evidence. He also argues that

the superior court acted arbitrarily and capriciously and in bad faith because Rouse had
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previously arranged with the State and the superior court to be present at the hearing. We
disagree.

The due process clause of the Fourteenth Amendment to the United States Constitution
grants a criminal defendant “a fundamental right to be present at all critical stages of a trial.”
State v. Irby, 170 Wn.2d 874, 880, 246 P.3d 796 (2011). The right to be present is rooted in the
defendant’s right to be allowed to present a full defense. Id. at 881. The right to be present is
not absolute, but exists to the extent that the defendant’s absence would prevent a fair and just
hearing. Id.

Here, Rouse was present at the hearing by telephone. And the hearing involved
postconviction motions. Rouse provides no authority for the proposition that appearance by
telephone at a hearing involving a defendant’s postconviction motions violates his right to be
present at trial. Further, Rouse does not explain why his telephone appearance rather than an in
person appearance prevented a fair and just hearing. Therefore, we hold that the superior court
did not deny Rouse the opportunity to attend the hearing.

C. VALIDITY OF RCW 9A.32.050

Rouse argues that the superior court did not have jurisdiction because former RCW
9A.32.050 (1975) — the law under which he was charged - as published in the Revised Code of
Washington failed to comply with article 11, section 18 of the Washington Constitution by
omitting the phrase “Be it enacted by the Legislature of the State of Washington.” We disagree.

We review de novo the interpretation of a constitutional provision. State v. Patterson,

196 Wn. App. 451,456, P.3d ___ (2016). Generally, we presume that legislative enactments
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are constitutional. /d. The party challenging the statute bears the burden of proving its
unconstitutionality beyond a reasonable doubt. /d.
Article II, section 18 states:

The style of the laws of the state shall be: “Be it enacted by the Legislature of the
State of Washington.” And no laws shall be enacted except by bill.

The legislature authorizes a code reviser to compile the laws as enacted by the legislature into an
organized “Revised Code of Washington.” RCW 1.08.013, .015(1). When compiling the codes,
the reviser may not make any substantive change or alter the legislature’s purpose or intent.
RCW 1.08.013. However, RCW 1.08.017(1) expressly provides that the reviser may omit
enacting clauses.

Here, Rouse was convicted of second degree murder under former RCW 9A.32.050. As
the statute appears in the Revised Code of Washington, there is no enacting language. But the
bill as written and passed includes the phrase “Be it enacted by the Legislature of the State of
Washington.” LAWS OF 1975, 2d Ex. Sess., ch. 38. Therefore, the law as passed by the
legislature complies with article II, section 18 because it contains the necessary language. And
the fact that those words do not appear in the version published in the Revised Code of
Washington does not void the law because the code reviser is authorized by the legislature to
omit those words. RCW 1.08.017(1).

Rouse notes that the State cited to the RCW section and not the session law in the
information and argues that the RCW is not authoritative because it was not written by the
legislature. Although the legislature does not directly compile and write the Revised Code of

Washington, the legislature authorized the code reviser to do so and mandated that the revised
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code contain the laws as enacted by the legislature without any substantive changes. Therefore,
the Revised Code of Washington is authoritative as a statement of the legislature.

We hold that former RCW 9A.32.050 complied with article II, section 18 and therefore
that Rouse’s conviction was not void for lack of jurisdiction. Accordingly, we hold that the
superior court did not err in denying Rouse’s motion.

CONCLUSION

We affirm the superior court’s denial of Rouse’s motion to dismiss for lack of subject
matter jurisdiction.

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

Mrtan A.2.0.

2.06.040, it is so ordered.

MAXA,A.C.J. ¢

We concur:

Al T

"MELNICK,J.




